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SUBSTI TUTE SENATE BI LL 5234

Passed Legislature - 1999 Regul ar Session
St ate of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on

By Senate Commttee on Judiciary (originally sponsored by Senators
Long, Horn, Kline, Gardner, MCaslin, Zarelli, Roach, Hargrove,
Kohl - Wl | es, Haugen, Franklin, Stevens, Thi baudeau, Cke, Wnsl ey, Costa
and Benton; by request of Departnent of Corrections)

Read first tine 02/04/1999.

AN ACT Relating to custodial sexual msconduct; anmending RCW
43. 43. 830 and 70. 125. 030; reenacti ng and anendi ng RCW9. 94A. 320; addi ng
new sections to chapter 9A 44 RCW adding a new section to chapter
72.09 RCW and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 9A 44 RCW
to read as foll ows:

(1) Apersonis guilty of custodial sexual m sconduct in the first
degree when the person has sexual intercourse with another person:

(a) Wen:

(1) The victimis a resident of a state, county, or city adult or
juvenile correctional facility, including but not limted to jails,
prisons, detention centers, or work release facilities, or is under
correctional supervision; and

(1i) The perpetrator is an enployee or contract personnel of a
correctional agency and the perpetrator has, or the victimreasonably
believes the perpetrator has, the ability to influence the terns,
conditions, length, or fact of incarceration or correctiona
supervi sion; or

p. 1 SSB 5234. SL
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(b) When the victimis being detained, under arrest or in the
custody of a law enforcenent officer and the perpetrator is a |aw
enforcement officer.

(2) Consent of the victimis not a defense to a prosecution under
this section.

(3) Custodial sexual msconduct in the first degree is a class C
f el ony.

NEW SECTION.. Sec. 2. A new section is added to chapter 9A. 44 RCW
to read as foll ows:

(1) Apersonis guilty of custodial sexual m sconduct in the second
degree when the person has sexual contact w th another person:

(a) Wen:

(1) The victimis a resident of a state, county, or city adult or
juvenile correctional facility, including but not limted to jails,
prisons, detention centers, or work release facilities, or is under
correctional supervision; and

(1i) The perpetrator is an enployee or contract personnel of a
correctional agency and the perpetrator has, or the victimreasonably
believes the perpetrator has, the ability to influence the terns,
condi tions, | engt h, or fact of incarceration or correctiona
supervi sion; or

(b) When the victimis being detained, under arrest, or in the
custody of a law enforcenent officer and the perpetrator is a |aw
enf orcement officer.

(2) Consent of the victimis not a defense to a prosecution under
this section.

(3) Custodial sexual msconduct in the second degree is a gross
m sdeneanor .

NEW SECTION. Sec. 3. A new section is added to chapter 9A 44 RCW
to read as foll ows:

It is an affirmative defense to prosecution under section 1 or 2 of
this act, to be proven by the defendant by a preponderance of the
evi dence, that the act of sexual intercourse or sexual contact resulted
fromforcible conmpul sion by the other person

SSB 5234. SL p. 2
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Sec.
82 s 1,
foll ows:
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X

Xl

Xl

4.
and 1998 ¢ 78 s 1 are each reenacted and anended to read as

RCW 9. 94A. 320 and 1998 c 290 s 4, 1998 c 219

TABLE 2
CRI MES | NCLUDED W THI N EACH SERI OQUSNESS LEVEL
Aggravated Murder 1 (RCW 10. 95.020)

Murder 1 (RCW 9A. 32.030)
Hom ci de by abuse (RCW 9A. 32. 055)
Mal i ci ous explosion 1 (RCW 70.74.280(1))

Murder 2 ( RCW 9A. 32. 050)

Mal i ci ous explosion 2 (RCW 70. 74.280(2))

Mal i ci ous pl acenent of an explosive 1 (RCW
70.74.270(1))

Assault 1 (RCW9A. 36.011)

Assault of a Child 1 (RCW9A. 36.120)

Rape 1 (RCW 9A. 44.040)

Rape of a Child 1 (RCW9A. 44.073)

Mal i ci ous placenent of an imtation device
1 (RCW 70.74.272(1)(a))

Rape 2 (RCW 9A. 44. 050)
Rape of a Child 2 (RCW9A. 44.076)
Mansl aughter 1 (RCW 9A. 32. 060)

Ki dnappi ng 1 (RCW 9A. 40. 020)

Child Mlestation 1 (RCW 9A. 44.083)

Mal i ci ous explosion 3 (RCW 70.74.280(3))

Over 18 and deliver heroin, a narcotic from
Schedule | or 11, or flunitrazepam
from Schedule 1V to soneone under 18
(RCW 69. 50. 406)

Leadi ng Organi zed Crime ( RCW
9A. 82.060(1) (a))

| ndecent Li berties (with forcible
conpul sion) (RCW9A. 44.100(1)(a))

Manuf act ur e of met hanphet am ne (RCW
69. 50.401(a) (1) (ii))

s 4, 1998 c

SSB 5234. SL
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Assault of a Child 2 (RCW 9A. 36. 130)

Robbery 1 (RCW 9A. 56. 200)

Expl osi ve devi ces prohi bited (RCW
70. 74. 180)

Mal i ci ous pl acenent of an explosive 2 (RCW
70.74.270(2))

Over 18 and deliver narcotic from Schedul e
11, 1V, or Vor a nonnarcotic, except
flunitrazepam from Schedule 1-V to
soneone under 18 and 3 years junior
(RCW 69. 50. 406)

Controlled Subst ance Hom ci de (RCW
69. 50. 415)

Sexual Exploitation (RCW9.68A.040)

I nciting Crim nal Profiteering (RCW
9A. 82. 060(1) (b))

Vehi cular Hom cide, by being under the
i nfluence of intoxicating |iquor or
any drug (RCW 46. 61. 520)

Hom ci de by Watercraft, by being under the
i nfluence of intoxicating |iquor or
any drug (RCW 88.12.029)

Arson 1 (RCW 9A. 48. 020)

Pronoting Prostitution 1 (RCW 9A. 88.070)

Selling for profit (controlled or
counterfeit) any controll ed substance
(RCW 69. 50. 410)

Manuf acture, deliver, or possess wth
intent to deliver heroin or cocaine
(RCW 69.50.401(a) (1) (i))

Del iver or possess with intent to deliver
met hamphet ami ne (RCW
69. 50.401(a) (1) (ii))

Manuf acture, deliver, or possess Wwth
intent to deliver anphetam ne (RCW
69. 50.401(a) (1) (ii))

Possessi on of ephedrine or pseudoephedrine
with i nt ent to manuf act ure
met hanphet am ne ( RCW 69. 50. 440)

p. 4
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Vehi cul ar Hom ci de, by the operation of any
vehicle in a reckless mnner (RCW
46. 61. 520)

Hom ci de by Watercraft, by the operation of
any vessel in a reckless manner (RCW
88.12. 029)

Mansl| aughter 2 (RCW 9A. 32. 070)

Burglary 1 (RCW 9A.52.020)

Vehi cul ar Hom cide, by disregard for the
safety of others (RCW46.61.520)

Hom cide by Watercraft, by disregard for
the safety of others (RCW 88.12.029)

I nt roduci ng Contraband 1 (RCW 9A. 76. 140)

| ndecent Li berties (wi t hout forcible
conpul sion) (RCW9A 44.100(1) (b) and
(c))

Child Mlestation 2 (RCW 9A. 44. 086)

Dealing in depictions of mnor engaged in
sexual |y explicit conduct (RCW
9. 68A. 050)

Sending, bringing into state depictions of
m nor engaged in sexually explicit
conduct (RCW 9. 68A. 060)

Involving a mnor in drug dealing (RCW
69. 50. 401(f))

Drive-by Shooting (RCW 9A. 36. 045)

Unl awf ul Possession of a Firearm in the
first degree (RCW9.41.040(1)(a))
Mal i ci ous pl acenent of an expl osive 3 (RCW

70.74.270(3))

Bri bery (RCW 9A. 68. 010)

Rape of a Child 3 (RCW9A. 44.079)

I nti mdating a Juror/Wtness (RCW
9A. 72. 110, 9A. 72.130)

Mal i ci ous placenent of an imtation device
2 (RCW 70.74.272(1) (b))

Incest 1 (RCW9A. 64.020(1))

SSB 5234. SL
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Manuf acture, deliver, or possess wth
intent to deliver narcotics from
Schedule |1 or Il (except heroin or
cocai ne) or flunitrazepam from
Schedul e 1V (RCW 69. 50.401(a)(1)(i))

Intimdating a Judge (RCW 9A. 72. 160)

Bai | Junpi ng W th Mur der 1 (RCW
9A. 76.170(2) (a))

Theft of a Firearm (RCW 9A. 56. 300)

Per si st ent prison m sbehavi or (RCW
9.94.070)

Crimnal Mstreatnment 1 (RCW9A. 42.020)

Abandonnment of dependent person 1 (RCW
9A. 42. 060)

Rape 3 (RCW 9A. 44. 060)

Sexual M sconduct with a Mnor 1 (RCW

9A. 44. 093)
Cust odi al Sexual M sconduct 1 (RCW
9A.44.--- (section 1 of this act))

Child Mol estation 3 (RCW9A. 44.089)

Ki dnappi ng 2 (RCW 9A. 40. 030)

Extortion 1 (RCW 9A. 56. 120)

I ncest 2 (RCW9A. 64.020(2))

Perjury 1 (RCW9A. 72.020)

Extortionate Extension of Credit (RCW

9A. 82. 020)

Advanci ng noney or property for
extortionate extension of credit (RCW
9A. 82. 030)

Extortionate Means to Col | ect Extensions of
Credit (RCW 9A. 82. 040)

Rendering Crim nal Assistance 1 (RCW
9A. 76. 070)

Bail Junmping with class A Felony (RCW
9A. 76.170(2) (b))

Sexually Violating Human Remains (RCW
9A. 44. 105)
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Delivery of imtation controlled substance
by person eighteen or over to person
under ei ghteen (RCW 69.52.030(2))

Possession of a Stolen Firearm (RCW
9A. 56. 310)

Resi dential Burglary (RCW9A. 52.025)

Theft of Livestock 1 (RCW 9A. 56.080)

Robbery 2 (RCW 9A. 56. 210)

Assault 2 (RCW 9A. 36.021)

Escape 1 (RCW9A 76.110)

Arson 2 (RCW 9A. 48. 030)

Comrerci al Bribery (RCW9A. 68. 060)

Bri bing a Wtness/Bri be Recei ved by Wt ness
(RCW9A. 72. 090, 9A.72.100)

Mal i ci ous Harassnment (RCW 9A. 36. 080)

Threats to Bonb (RCW 9. 61. 160)

WIllful Failure to Return from Furlough
(RCW 72. 66. 060)

Hit and Run--1njury Acci dent (RCW
46.52.020(4))

Ht and Run with Vessel--Injury Accident
(RCW 88. 12. 155(3))

Vehi cul ar Assault (RCW 46.61.522)

Assault by Watercraft (RCW 88.12.032)

Manuf acture, deliver, or possess wth
intent to deliver narcotics from

Schedule I'I'l, 1V, or V or nonnarcotics
from Schedule |-V (except marijuana,
anphet am ne, met hanphet am nes, or

flunitrazepam) (RCW 69.50.401(a) (1)
(ti1) through (v))

| nfl uenci ng Qut cone of Sporting Event (RCW
9A. 82. 070)

Use of Proceeds of Crimnal Profiteering
(RCWO9A. 82.080 (1) and (2))

Knowi ngly Trafficking in Stolen Property
(RCW 9A. 82. 050( 2))

SSB 5234. SL
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Crimnal Gang Intimdation (RCW9A.46.120)

Crimnal Mstreatnment 2 (RCW9A. 42. 030)

Abandonnment of dependent person 2 (RCW
9A. 42. 070)

Extortion 2 (RCW 9A. 56. 130)

Unl awf ul I nprisonment (RCW 9A. 40. 040)

Assault 3 (RCW 9A. 36.031)

Assault of a Child 3 (RCW 9A. 36.140)

Cust odi al Assault (RCW 9A. 36.100)

Unl awful possession of firearm in the
second degree (RCW9.41.040(1) (b))

Har assnment ( RCW 9A. 46. 020)

Pronmoting Prostitution 2 (RCW 9A. 88. 080)

WIlIlful Failure to Return fromWrk Rel ease
(RCW 72. 65. 070)

Burglary 2 (RCW 9A. 52. 030)

| nt roduci ng Contraband 2 (RCW 9A. 76. 150)

Communi cation with a Mnor for |nmmoral
Pur poses (RCW 9. 68A. 090)

Patronizing a Juvenile Prostitute (RCW
9. 68A. 100)

Escape 2 (RCW9A. 76.120)

Perjury 2 (RCW9A. 72. 030)

Bail Junping with class B or C Fel ony (RCW
9A. 76.170(2) (c))

I nti mdating a Publ i c Ser vant (RCW
9A. 76. 180)

Tanpering with a Wtness (RCWO9A. 72. 120)

Manuf acture, deliver, or possess wth
intent to deliver nmarijuana (RCW
69. 50.401(a) (1) (iii))

Delivery of a material in lieu of a
controll ed substance ( RCW
69. 50. 401(c))

Manuf acture, distribute, or possess wth
intent to distribute an imtation
controll ed substance ( RCW
69. 52. 030(1))
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Reckl essly Trafficking in Stolen Property
(RCW 9A. 82. 050(1))

Theft of livestock 2 (RCW 9A. 56. 080)

Securities Act violation (RCW21.20.400)

Unl awf ul Practice of Law (RCW 2. 48. 180)

Mal i ci ous M schief 1 (RCW9A. 48.070)

Possession of Stolen Property 1 (RCW
9A. 56. 150)

Theft 1 (RCW 9A. 56. 030)

Cl ass B Felony Theft of Rental, Leased, or
Lease- purchased Property (RCW
9A. 56. 096(4))

Trafficking in Insurance Cdains (RCW
48. 30A. 015)

Unlicensed Practice of a Profession or
Busi ness ( RCW 18. 130. 190( 7))

Health Care Fal se O ai ns (RCW 48. 80. 030)

Possessi on of controlled substance that is
ei t her heroin or narcotics from
Schedule | or Il or flunitrazepamfrom
Schedul e 1V (RCW 69. 50. 401(d))

Possession of phencyclidine (PCP) (RCW
69. 50. 401(d))

Create, deliver, or possess a counterfeit
controll ed substance ( RCW
69. 50. 401(b))

Computer Trespass 1 (RCWO9A. 52.110)

Escape from Comunity Cust ody (RCW
72.09. 310)

Theft 2 (RCW 9A. 56. 040)

Class C Felony Theft of Rental, Leased, or
Lease- purchased Property (RCW
9A. 56. 096(4))

Possession of Stolen Property 2 (RCW
9A. 56. 160)

Forgery (RCW 9A. 60. 020)

Taking Mtor Vehicle Wthout Perm ssion
(RCW 9A. 56. 070)

SSB 5234. SL
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Vehicle Prowl 1 (RCW9A. 52.095)

Attenpting to Elude a Pursuing Police
Vehi cl e (RCW 46. 61. 024)

Mal i ci ous M schief 2 (RCW 9A. 48. 080)

Reckl ess Burning 1 (RCW 9A. 48. 040)

Unl awf ul | ssuance of Checks or Drafts (RCW
9A. 56. 060)

Unl awf ul Use of Food Stanps (RCW 9.91. 140
(2) and (3))

False Verification for Wl fare (RCW
74. 08. 055)

Forged Prescription (RCW69. 41. 020)

Forged Prescription for a Controlled
Subst ance (RCW 69. 50. 403)

Possess Controlled Substance that is a

Narcotic from Schedule III, 1V, or V
or Non-narcotic from Schedule 1-V
(except phencyclidine or

flunitrazepan) (RCW 69.50.401(d))

Sec. 5. RCW43.43.830 and 1998 ¢ 10 s 1 are each anmended to read
as follows:

Unl ess the context clearly requires otherwi se, the definitions in
this section apply throughout RCW 43.43.830 through 43. 43. 840.

(1) "Applicant" neans:

(a) Any prospective enployee who will or nmay have unsupervised
access to children under sixteen years of age or developnentally
di sabl ed persons or vul nerable adults during the course of his or her
enpl oynent or involvenent with the business or organization;

(b) Any prospective volunteer who wll have regularly schedul ed
unsupervised access to <children wunder sixteen years of age,
devel opnental |y disabled persons, or vulnerable adults during the
course of his or her enploynent or involvenent with the business or
or gani zati on under circunstances where such access will or may invol ve
groups of (i) five or fewer children under twelve years of age, (ii)
three or fewer children between twel ve and si xteen years of age, (iii)
devel opnental |y di sabl ed persons, or (iv) vul nerable adults; or

(c) Any prospective adoptive parent, as defined in RCW 26. 33. 020.

SSB 5234. SL p. 10
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(2) "Business or organization" nmeans a business or organi zation
licensed in this state, any agency of the state, or other governnental
entity, that educates, trains, treats, supervises, houses, or provides
recreation to devel opnental ly di sabl ed persons, vul nerable adults, or
children under sixteen years of age, including but not limted to
public housing authorities, school districts, and educational service
districts.

(3) "Gvil adjudication" neans a specific court finding of sexual
abuse or exploitation or physical abuse in a dependency action under
RCW13.34.040 or in a donestic relations action under Title 26 RCW In
the case of vulnerable adults, civil adjudication nmeans a specific
court finding of abuse or financial exploitation in a protection
proceedi ng under chapter 74.34 RCW It does not include adm nistrative
proceedi ngs. The term"civil adjudication" is further limted to court
findings that identify as the perpetrator of the abuse a naned
i ndi vidual, over the age of eighteen years, who was a party to the
dependency or dissolution proceeding or was a respondent in a
protection proceeding in which the finding was nade and who contested
the allegation of abuse or exploitation.

(4) "Conviction record"” nmeans "conviction record" information as
defined in RCW 10.97.030(3) relating to a crime against children or
ot her persons conmtted by either an adult or a juvenile. It does not
include a conviction for an offense that has been the subject of an
expungenent, pardon, annul nent, certificate of rehabilitation, or other
equi val ent procedure based on a finding of the rehabilitation of the
person convicted, or a conviction that has been the subject of a
par don, annul ment, or other equival ent procedure based on a finding of
i nnocence. It does include convictions for offenses for which the
def endant received a deferred or suspended sentence, unless the record
has been expunged according to | aw.

(5) "Crime agai nst children or other persons" nmeans a conviction of
any of the follow ng offenses: Aggravated nurder; first or second
degree nurder; first or second degree kidnaping; first, second, or
third degree assault; first, second, or third degree assault of a
child; first, second, or third degree rape; first, second, or third
degree rape of a child; first or second degree robbery; first degree
arson; first degree burglary; first or second degree nmansl aughter
first or second degree extortion; indecent |liberties; incest; vehicular
hom cide; first degree pronoting prostitution; comunication with a

p. 11 SSB 5234. SL
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m nor; unlawful inprisonnent; sinple assault; sexual exploitation of
mnors; first or second degree crimnal mstreatnent; child abuse or
negl ect as defined in RCW 26.44.020; first or second degree custodi al
interference; first or second degree custodial sexual m sconduct;
mal i ci ous harassnent; first, second, or third degree child nol estation;
first or second degree sexual msconduct with a mnor; patronizing a
juvenile prostitute; child abandonnent; pronoting pornography; selling
or distributing erotic material to a mnor; custodial assault;
violation of child abuse restraining order; child buying or selling;
prostitution; felony i ndecent exposure; crim nal abandonnent; or any of
these crinmes as they may be renaned in the future.

(6) "Crinmes relating to drugs" neans a conviction of a crinme to
manuf acture, delivery, or possession with intent to manufacture or
deliver a controlled substance.

(7) "Crimes relating to financial exploitation" nmeans a conviction
for first, second, or third degree extortion; first, second, or third
degree theft; first or second degree robbery; forgery; or any of these
crinmes as they may be renaned in the future.

(8) "Disciplinary board final decision" neans any final decision
issued by a disciplining authority under chapter 18.130 RCW or the
secretary of the departnent of health for the foll ow ng busi nesses or
pr of essi ons:

(a) Chiropractic;

(b) Dentistry;

(c) Dental hygiene;

(d) Massage;

(e) Mdw fery;

(f) Naturopat hy;

(g) Osteopathic nedicine and surgery;

(h) Physical therapy;

(1) Physicians;

(j) Practical nursing;

(k) Registered nursing; and

(1) Psychol ogy.

"Disciplinary board final decision," for real estate brokers and
sal espersons, neans any final decision issued by the director of the
departnent of licensing for real estate brokers and sal espersons.

(9) "Unsupervised" neans not in the presence of:

SSB 5234. SL p. 12
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(a) Another enployee or volunteer from the sanme business or
organi zation as the applicant; or

(b) Any relative or guardian of any of the children or
devel opnental |y disabled persons or vulnerable adults to which the
applicant has access during the course of his or her enploynent or
i nvol venent with the business or organization.

(10) "Vul nerable adult" neans "vulnerable adult" as defined in
chapter 74.34 RCW except that for the purposes of requesting and
recei vi ng background checks pursuant to RCW 43.43.832, it shall also
i ncl ude adults of any age who | ack the functional, nental, or physical
ability to care for thensel ves.

(11) "Financial exploitation" nmeans the illegal or inproper use of
a vulnerable adult or that adult’s resources for another person’s
profit or advantage.

(12) "Agency" neans any person, firm partnership, association
corporation, or facility which receives, provides services to, houses
or otherw se cares for vul nerable adults.

Sec. 6. RCW70.125.030 and 1996 ¢ 123 s 6 are each anended to read
as follows:

As used in this chapter and unl ess the context indicates otherw se:

(1) "Core services" neans treatnent services for victins of sexual
assault including information and referral, crisis intervention,
medi cal advocacy, |egal advocacy, support, and system coordi nation.

(2) "Departnent" nmeans the departnment of conmmunity, trade, and
econom ¢ devel opnent .

(3) "Law enforcenent agencies" neans police and sheriff’s
departnments of this state.

(4) "Personal representative" neans a friend, relative, attorney,
or enployee or volunteer from a community sexual assault program or
speci alized treatnent service provider

(5 "Rape crisis center" nmeans a comrunity-based social service
agency which provides services to victins of sexual assault.

(6) "Community sexual assault progran nmeans a conmunity-based
soci al service agency that is qualified to provide and provi des core
services to victinms of sexual assault.

(7) "Sexual assault" neans one or nore of the foll ow ng:

(a) Rape or rape of a child;

(b) Assault with intent to conmt rape or rape of a child;
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(c) Incest or indecent liberties;

(d) Child nolestation;

(e) Sexual m sconduct with a m nor;

(f) Custodial sexual m sconduct;

(g) Crines with a sexual notivation; or

(((¢9)) (h) An attenpt to commt any of the aforenentioned
of f enses.

(8) "Specialized services" neans treatnent services for victins of
sexual assault including support groups, therapy, specialized sexua
assault nedical exam nation, and prevention education to potenti al
victinms of sexual assault.

(9) "Victim means any person who suffers physical and/or nental
angui sh as a proximate result of a sexual assault.

NEW SECTION. Sec. 7. A new section is added to chapter 72.09 RCW
to read as foll ows:

The departnment shall investigate any all eged viol ati ons of section
1 or 2 of this act that are alleged to have been commtted by an
enpl oyee or contract personnel of the departnent, to determ ne whet her
there is probable cause to believe that the allegation is true before
reporting the alleged violation to a prosecuting attorney.

Passed the Senate March 4, 1999.

Passed the House April 7, 1999.

Approved by the Governor April 20, 1999.

Filed in OOfice of Secretary of State April 20, 1999.
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